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Passed by Shri Adesh Kumar Jain, Joint Commissioner (Appeals)

Tr Arising out of Order-in-Original No. 09/Lok/supdt/HI\nT-1/2023-24 dated 21.07.2023
issued by The Superintendent,
Commissionerate.

CGST Range-1, Division- Himmatnagar, Gandhinagar

V 3$fta©at tm aTR IId gaT Name & Address of the Appellant / Respondent

r
1513, Nandan Society, Motipura,
Himmatnagar, Sabarkantha, Gujarat
383001

ADDellant

The Superintendent, CGST Range-1,
Division- Himmatnagar, Gandhinagar
Commissionerate

Resnondent

ST 3Tr&QT(3T+H)+zvfta dt ETRF nHR®a aM # SET%A qr©nt/
wfqRFWT h aa© 3T=Itn aVI or a©ar Bl(A)
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues invoFved relates to pla-cd of supply as per Section 109(5) of CGgT Act, 2017.

i

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A)(i) above in terms of Se'ction 109(7) of CGST Act, 2017

ii

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
aCCompanied with a fee of Rs. One Thousand for dvery Rs. One Lakh of Tax or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or pehalty determined in the order
appealed against, subj6ct to a maximum of Rs. Twenty-Five Thousand.

'1
(

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
dbauments either electronibdlly or as may be notified bV\he Registrar, Appellate Tribunal in FORM GST APL-
05, on common portal as prescfibed unddr Rule 110 of C'GST Rulis, 20:17, 'a'nd shall be accompanied by a copy
of the order app'ealed agdinst within seven days of filing FORM GST APL-05 online.

(i)
) TLmVaMmmCT§nm2CniHm paying -

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in addition to the
amount paid uncfer Section107(6) of CGST Act, 2017, arising from the said order, in relation to which
the appeal has been filed.

I )rder, 2019 damc)m.mtmrovided
that the appeal to tribunal can be made within three months from the date of communication of Order or
date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever is later.

+,

iT

(C) x8 witdtv UTtqR6Tt qt a=fT?r aTIB?r m+ + ?Hfqla antm,fBvqa
f&Q, 3Ttf}Fn2ff ftHPfRr &rFT@www.cbic.gov.intRr hg WF8 tl

3t{HaaHavrqqlra b

For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority, the
appellant may refer to the websiLe Qww.£bic.gov.in.
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©RDER-IN-APP©&

BRIBF FAqT$ OF THE CASE:

M/s. Condnental Engines Private LImited, 1513, Nan(ian SOCietY2 Motipura'

Himmaulagar> SabarkanthaJ c,ujmat-383001, (hereinafter referred tO as the “appellant”)

has filed the appeal on 25.10.2023 against Order-in-Od@al No' 09/LOK/SUPDT/HMT-

1/2023_241 dated 21-.07.2023 (hgreinafter referred tO as the “impu©ed order”) passed bY

the Superintendent, Central GST & C.Ex.2 Range- 12 Division-Himmatnagar’ Gandhlnagar
Commissionerate1 Gandhtnagm (hereinafter referred to as the “adMdica6ng authontlf\

against demuld for reversal of ITC availed in GSTR 3B but not reflected in GSTR 2A

along@th interest and penalty.

2. Brief facts of the case in the present appeal is that the appellant Fe#stered

under (,STiN 24AABCC9896NIZW, are engaged in the activitY of suppIY of goods of HSN

87042 120 (motor vehicles for the Uansport of goods adLer) with compression-lWtlon
internal combustion piston engine (diesel or semi-diesel) : g.v.w not exceeding 5 tonnes

three-wheeled motor vehicles) . The taxpayer is also availing the facilitY of Input Tax Credlt'

The sclaltby of the returns of the appeaurt was conducted for the period from JuIY 20 17 to

MaJ.ch 2018 as per SOP circulated by CBIC vide instrucdon No. 02/2022-GST dated

22.03.2022. Further, ASMT-10 dated 15.07.2022 was issued to the said taxpaYer conveWg

V

returns. The details of the ITC liabilityin noticed d .e scrLIeo
as underIrent between as per GSTR-3B and GSTR 2A

TotalSGSTCGST.ption
2300680877 1057 m=Fe;FSTIE3B
2771052as per GSTR-2A
643230m6m8'ailed

Hence, ITC of Rs.6,43,230/- in respect of difference of GSTR-3B v/s GSTR- 2A was requiTed

to paid along with interest/penalty as per CGST Rules, 20 17 read with CGT Acts9 2017.

Accordingly, the appellant was directed to pay/reverse the in-eligble ITC of Rs. 6,43,230/-

alongwith applicable interest and penalty of Rs. 64,263/-.

3. The appeamlt was further issued show . Cause Notice vide

F.No.GEXCOM/SoR/3428/2022 dated 04.10.2022. Further, the adjudicating authority

passed the impugned order and confirm the demand to recover the ITC of amounting to Rs.

6,43,230/- (COST Rs. 1,60,598/- and IGST Rs. 4,82,632/-) under the provisions of
Sections 73(1) of the CGST Act read with the SGST Act, 2017 and provisions of Section 20

of the IGST Act and appropriate the payment of Rs. 1,60,598/- along with interest vide

DRC-03 bearing No. AD241222000326V dated 01.12.2022 towards the demand of Rs.

1,60,598/-(CGST) and also confirm the demand interest under Section 50(1) of the CGST

Act read with the SGST Act, 2017 and provisions of Section 20 of the I(iST Act and penalty

amounting to Rs. 64,323/- (CGST Rs. 16,060/- and 1(IST Rs. 48,263/-) under section

122(2) (a) of the CGST Act read with similar provision of SGST Act and provisions of Section

20 of the 1(3ST Act , for the following reasons :

They refewe(i the Provisions of Section 16(2), Section 38 and Section 155 of the CGST Act 2017 ;
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F.NO. GAPPL/ADC/GSTP/3581/2023-Appeal

The taxpayer has not followed the above conditions. As the said conciitions has to bc

mandatodly luMled by the appellant of ITC;

the claim of the taxpayer, that payment of Tax has actually been made by tha

supplier to the gouernment; therefore provision of Section, 16(2)(C) of CGST Act 2017 ha

been duly complied with and the taxpayer is eligible to claim ITC amounting to Rs

4,82,632/- on the supplies made by the: suppliers, is not sustainable;

that as per the provision of Section 155 of CGST Act 2017, the burden of prouin!

eligibility for claim of ITC lies on the avaiter of such ITC. in the instance case the saic

taxpayer has failed to produce any document to a(iciuce their claim that the ci©erena

in IT(.' of Rs. 4,82,632/- is actually due to the fact that their supplier has mistaklent!

punched GsrIN of their Company situated in Bihar instead of Gujarat;

the said tcupayer has mentioned the instruction contained in Circular No

183/ 15/2022-GT dated 27. 12.2022 regarding clad$cation to deal with difference it

ITC availed in' form (,STR 3B cbs compared to that detailed inform GSTR-2A/ 2B. In tht

regard> 1 fmd that the said circular provides remedy in case reason for diXerence h

form GSTR-2 A and GSTR-3B is succinctly established. However, in the instance cas'

the said ta.xpa,yer ms failed to prouide cmg record/ documents on record to estabtisl

that their supplier has bled form GSTR-IM as well as return in FORM GSTR-3B for thc

tcvc p,,i,d JuLy 2017 t, March 18 but has declared the supply with wrang GSTIN qf tt"

recipient in form (,STR_t. Furthery during the e7tti,re proceecZngs not even the tnuoia

through u>hich the supply a2as made was produced as mandated under Seq£iol

16(21(a) of the CGST Act, 2017;

the supplier ha,d, reported the GSTIN of their Bihar state instead of Gujarat state. Thus

for FY 2017-18 this ITC is not re$ec6ng in their GSTR-2A of Gaja,mt (3SFIN;

the said, taxpayer has wrongLy ctucthd Input Tax Credit of Rs. 4,82,632/ - tvtach is no

availabLe to them, as per detail of ITC auto populated in their GSTR 2A and also fo

u;Rich safPotent explanation is not available with £Ptenz which theY COt£Zd pFOdU'C'

before d,epad,mM. Hence j Brst proviso to section 73 of the CGST Act, 2017 read IUla

section 122(2)(a) and 50(i) of CGST Act> 2017 have been reasonably in'uokeci' in th

present case;

tb „ad ta„.pay,, ha, n,td,daTed correct „ah“ 'fk'putT“* Credit alxmable tQ hl'
and avaaed & utilized Input Tax Credit in excess @ which no acceptable exptanahoi

is provided cluAng Aciju(hcation.

I

I
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4. Being aggrieved with the impugned order, the appellant pnfe=£ed the plesex1

appeal on 25.1©.2023 f©r the following reasons:

thaI the ITC which is ava,led. in GSTR 3B and ahh'his not rePected in GSTR 2A is RE

9: Jr: : :: : d ! :: ::re:J :::T: I t=is: sT::;:: :TI:::dTi:::> iIhE=e::tT: 1:Ie :IT: = ti a: I
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F. NO. GAPPL/ADC/GSTP/3581/2023-Appeal

2A. Hence, this amount is <ieciucteci from "ITC avaae ci in GSTR 3B" for reconciling ITC

in GSTR 3B from ITC in GSTR 2A.

the Appellant submits that w.r.t. ITC of GST 5,91,853, the supplier GSTIN has duty

discharged his GST liabilities hencd, the condition provided under Section 16(2)(c) of

the GST Act are satisfIed;

that the supplier has duty discharged GST w.r.t the above irmoice and the only

inadvertent omission on his part was reporting the invoice pertaining to Appellant’s

Gujarat location to Appellant's Bihar GSTIN in GSTR I,. Consequently, as the supplier

has duty discharged his GST liabilities, the ITC auaited by the Appellant is in line with

Section 16(2)(c) of the GST Act since the tax w.r.t. the intuarci supplies has been duly

patti to the Government treasury;

as the Appellant now has duty submitted aa the documentary evidence to support that

the invoice is not reflected in (3SFR 2A owing to an inaduertent error of the supplier, the

O/O conjrnning demand of ITC reversal owing to lack of documentary etA(ience should
be set aside;

The Appellant hereby submits that the wrong punching of GSTIN by the supplier in

GSTR-1 is merely an inadvertent ewor on the part of the supplier anti the benefIt of iTC

cannot be denied to the Appellant on account of such a mistake on the part of the

d

supplier;

a the AppeILant submits that it is a settled legal principle that ITC is not deniabte merely

:i;';;;;:;}I};IT„;}::i;If
-----'--'--"-' - the Appellant places reliance on the decision pronounced by the Hort'bte Gujarat High

Court in M/s Screenotex Engineers Pvt Ltd Vs CGST Commissionml wherein the

Hon'b Ie Gujarat High Court allowed the amendment in Form GST:R-1 for a rrtistaIce

comnLit£e ci on account of inadvertent error;

Reliance is aZso placed on M/s Sun Dye Chem Vs the Assistant Commissioner 2

wherein the Hon'b Ie Madras High Court allowed an amendment of OSTR 1 to correct

the pctHicutars and enable the recipient to avail ITC even after cine course of time;

Pentacle Plant Machineries Pot. Ltd. us OgIce of the GST Council wherein the Hon'ble

Mct&cts High Cott7t allowed a rectifIcation of GSFRI for a v&stake covwatteci owing to

a human error viz. wrong punching of GSTIN white reporting supplies;

The wrong puncttng of GSTIN is merely a procedural Lapse artcZ the beneFt of ITC)

cannot be deraeci on this ground;

, the AppeILant pLaces reliance on CIrcular No. 183/ 15/ 2022-GST dated 27 December

2022 wherein the CBIC has clarifIed that in case there is a ci©erence between ITC

availed in GSTR 3B anti ITC available in GSTR 2A, owing to reporting of the invoice on

an erroneous GSTIN, the compliance with Section 16(2){c) of the GST Act could be

ascertained by taking a CA certifIcate from the recipient. Accordingly, as in this case,

the Appellant has already submitted a CA certifIcate in compliance with the atioz/e

circular, the same should be accepted and the ina(ivertent error on the part of the
supplier should be condoned;
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F.NO' GAPPL/ADC/GSTP/358r/2023-App,,I

w'ej' OJ Janual 2022’ ITC CHEad be QuaKe(i onIY tf the buJOke is COWWLuracated to the

Fectpte7tt zn (3STR 2+/ 2B. As this con(haon. is introduced in the statute w.e.f. 01

Jam'cuB 2022, it becomes succinctly dear that before such date there b no

r9(Mteme7tt for an hoo ice to be refLected in GSTR 2A/ 2B for cnxaITn,ent of ny/;
Rule 36C4> of the CGSF Rules which restrIcts auaamertt of ITC up to the amount

re$ected in (3STR 2A is inseaed bY No}§caUon No. 49/ 2019-CTlv.e& effec6ve from 9

Oct6be7 2019 as is cktRBed in Circular 123/42/2019-(,ST dated, 11 Nol;ember 2019

The?efoTe, since Rule 36(4) would rIOt apply to ITC auaae(i during FY 2017_18: IT(,I

tvottId not be subjected to GSTR 2A compliance for FY 2017-18;

, the. Appellant should rIOt be ciisaaowed ITC merely because the irtuoices are n01

tePected in GSTR 2A. The same pdrLc@le has been upheld in, M/s Sun Dye (%m Vs

AssIstant Conmassioner' wherein it has been heLd that in the absence of an enab IMg

mechanism, the assessee should not be prejudiced from a,outIng rFC that they are
leg aintate ly entitled to;

Section 16f2) does IIOt provide that ITC aua8ed needs to be rePected in (,STR 2A. A

p7ess Fetease dated 18 October 2018 issued by CBIC cladfes that the fclcilu3g to view

the invoices uploaded by suppliers in Form GSrR_2A {s onLy for taxpayer facileneon
and the apptehensic>n that ITC can be auaae(i only based on reconciaa,a.on between

GST:R-2 A and GSTR-3B is unfounded;

tettance is aZso placed on CPn.ton of India Vs Bhczrti Airtet Ltd. & Ors.? tuhereh the

Hon'bte Supreme Court has held that GSTR 2A is only a fctcititating mechanism an,d, a

Fegiste7ed peFs07t is re(Wired to complete his self-assessment based on the a,ccou7t{i

and records maintained by them;

St. Joseph Tea Appellant Pvt. Ltd. Vs the State Tax OfFIcer u>herein it was held tha,

ITC shalt not be denied only because the invoice is not reflected in GSTR 2A;

That the GST is still under the trial and error phase and the assessees are facing

genuine dif$cutties the same was also held by various courts bq deciding bt favour od

the assessee. Therefore, the imposition of the penalty during the {7titia! trial and en,oi

phase is IIOt warranted and this is a valid reason for setting aside the penalties. 17

support, reliance is placed on a. Bhargaua Motors Vs Uol 2019 (26) GSTL 164 (Del);

The O/O has upheld interest on account of the demand for iTC reuersal urtder Secti07

50 of the GST Act. In this regard, the Appellant submits that interest is not payable it

as much as the ITC is itself eligible;

The appellant craves-leave to add, amend, alter, edit, delete, modi8r or churge all 03

any of the grounds of appeal at the time of or before the hearing of the appeal.

PBRSONAL H©ARING :

5. Personal hearing in the present appeal was held on 09.01.2024. Shri Yash Shah

C. A., Authorized Representative appeared in person on behalf of the appellant in tht

present appeal. During P.H. he reiterated the written submission and stated that certi8catt

of C.A. as per Circular No. 183/ 15/2022-GST has already submitted and request to drol

proceeding. They further stated that no more hearing is required in this regard.

DISC>CISSiC>:N AND FIN:DiNaS:
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F.NO. GAPPL/ADC/GSTP/3581/2023-Appeal

6, 1 have gone through the facts of the case, written submissions made by the

'appellant’. The adjudicating authority passed the impugned order and confirm the

demand to recover the ITC of amounting to Rs. 6,43,230/- (CGST Rs. 1,60,598/- and IGST

Rs. 4,82,632/-) under the provisions of Sections 73(1) of the CGST Act read with the SGST

Act, 20 17 and provisions of Section 20 of the IGST Act and appropriate the payment of Rs.

1,60,598/- vide DRC-03 bearing No. AD241222000326V dated 01.12.2022 towards the

demand of Rs. 1,60,598/-(CGST). So the alain issue to be decided in the instant case

whether the appellant had wrongly availed Input Tax Credit in comparison to GSTR-3B

with GSTR- 2A, amounting to Rs. 4,82,632/- alongwith interest and penalty.

a

a

7(i)+ in the instant case adjudicating authority is contending that the appellalt
has contravened the provisions of Section 16 and Section 38 of CGST Act 2017. In this

regard, I hereby refer the relevant provisions as under:

Section 16. Eligibility and conditions for taking input twc credit.-
,t

}

(1) Every registered person shall subject to such condiaons arLCZ restrictions as may be
prescribed and in the manner speciBed in section 49, be entitled to take credit of input tcvc
chatge(i on anY suppIy of goods or sen;ices or both to him toRtoR are used or intended to be
used in the course or furtherance of his business and the said amount shall be credited to the
electronic credit ledger of such person.

awT tS; IT rHEfi T ISyee;I; hj:gs =Err: I g:sE rE :{E:fJ 1 :ss : : Z! :a etifiZ:

}\.iP#:##.';EraT,':n££=£;%'dT.=:hr=hu£ %hUg“ “'M'“'
}{-

---' A?HeB ?lt:}nfeHF ==}H= 1lh%sJLeetl
commwaccaed to the recipient of such invoice or debit note in the manner speciyted
under section 37;]I

(b) he has received the goods or services or both.

2{Bxptanc&tion- For the purposes of this clause, it shall be deemed that the registered
person has received the goods or, as the case may be, services-

(I} wbpre .?he g9otis are delivered by the supplier to a recipient or any other person on
the €h7ection of such registered person, whether crcUng as an agent or otherwise, before
or daring moveRten,t of goods, either by way of #ansferofdOCUTReTLts of title to goods or
otherwise;

(iii where the sea;ices are pnv&ied by the supplier to any person on the direction of and
on account of such registered person;I

3£@a) the details of input tax credit in respect of the said supply commuracated to such
registered person under section 38 has not been restricted;]

@ subject to the prouisions of 4[section 41 5[**:*}} the tax charged in respect of such
?uPPIY has been actualIY paid to the Gouerrmera, either in cash or through utilisation of
input tax cre<iita(iwassibte irt respect of the said supply ; and

(d) he has juwttshed the return under section 39:

Section 38• Communication of details of inward supplies arId input tax creditJ
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F.NO. GAPPL/ADC/GSTP/3581/2023-Appeal

(!!Th£_$etaIIe of oy'h?a7d.suppkes Nwashed bY the registered persons vnder sub-secaon (1)
of section 37 and of such other supplies as may be prescribed, and an auto-generated ' ’
sjateme7it containing the details of input tax credit shall be made avaiLable e{ectr07dcaay to
the fec@feats of such. supplies in suchform and manner, uRthin such time, and subject-io
such conditions and restrictions as may be prescribed„

(2 J The auto-generated sta£ement under sub-section ( 1) shall consist of–

(a) details ofimvanisuppRes in respectofwhchcrecHt of input tax may be available to
the recipient; and

Cb3<ietcats of supplies in respect of which such creda canrLotbeavailed,u>hetherulhotty
OF partIY, bY the recipient, on account of the details of the said supplies being jurnishe ii
under sub-section (1) of section 37,–

a) bY any registered person within such period of taking registration as may be
prescribed; or

(ii) by any registered person, who has defaulted irtpaymeraor tuc an<irMere such
default has con£inrt.ed for such period as may be prescribed; or

W) bY any registered person, the output tax payable by whom in accordance tv ith the
statement of outward supplies junashed by him under the said sub-section during sue}
period, as maY be prescribed, exceeds the output tax paid by him during the saic
period by such limit as may be prescribed; or

(iv) by any registered person who, (i&rIng such perIod as rrtay be rnescabed, has av(alec
credit of input tax of an amount that exceeds the credit that can be availed by him in
accorciance tv&h clause (a), by such limit as may be prescribed; or

==;\ (v) by any registered person,. who has defaulted in discharging his tax Uabiaty ir .

/II1 4RiPS==:: :=:a Jg ! i:sB !!:tei i1 fl: ::s ::IIL: g( A ;!;E:B no r a 2) o/ s e cti o n 4 9 su bj e ct to suet

(bd by such other class of persons as may be prescribed.]

ph::}:}ffly '
\:\ F;'";"'Zfa). The adjudicating authority in the impugned order has mentioned that the

h"--##' appel}ant in their reply has submitted that the difference in ITC available and availed is due

to some of their supplier had inadvertently, cornInitted mistake in their GSTR-1. The

supplier has duly discharged GST and the only inadvertent omission on his part nra:

reporting the invoice pertaining to Appellant's Gujarat location to Appellant's Bihar GSTH\

in OSTR 1. As the Appellant now has duly submitted all the documentary evidence tc

support that the invoice is not refLected in (}STR-2A owing to an inadvertent error of the

supplier due to wrong punching of (}STiN by the supplier in GSTR- 1, the benefit of ITC

cannot be denied to the Appellant on account of such a mistake on the part of the supplier.

Further, the appellant submitted that as regard excess availment of ITC they have complied

with all the conditions prescribed by the law for availment of ITC and have submitted at
the documents.

8(i). Further the appellant while filing APlr0 1 and during the course of persona

hearing, coated the benefit of Circular No. 183/ 15/2022-GST issued on 27/ 12/2022 b5

The Central Board of Indirect Taxes and Customs, Department of Revenue, Mm.stry o:

Finance, Governrnent of India which deals with matter of difference of input tax credi-

availed in form GSTR-3B as compared to that detaaed in Form (3STR-2A for financial yea

2017-18 and 2018-19. In this regard, I hereby refer the relevant provisions as under:
Circular No. 183/15/2022-GST, dated 27. 12.2022.

Page 7 of it
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Subject: Ctar$caRon to deal with di#ererrce M Input Tax Credit aTC) waited inFORM GSTR-3B as
compared to that detailed in FORM GSTR-2A for FY 2017-18 and 2018-19–reg.

The main conterrt oj this circ%tar are reproduced as under. " in order to ensure wltforwatY in the

iwlplewtentad07r of the provisions of the law across the $eId formations, the Boardt in exercise oif its powe7s

conferred wlder section 168(1) of the CGST Act, hereby ctariPes as follows.

Sr. No.

a.

d.

Tqb
PSIF

kg
#

Scenario

e

FORM GSTR- i for a tax period but has
fIled the return in FORM GSTR-38
for said tax period, due to which the
supplies made in the said tax period do
not get reflected in FORM (3STR-2A
pf the recipients
Where the supplier has filed FORM
GSTR-1 as well as return in FORM
(}STR-3B for a tax period, but has failed
to report a particular supp ty in
FORM GSTR-1, due to which the said
sxppb does not get reflected in
FORM GSTR-24 of the recipient.
@;=–;6iE=\i–maTe===
registered person and invoice is issued
as per Rule 46 of CGST Rxles
containing GSTIN oj the recipient, but
supplier has wrongly reported the said
supply as B2C supply, instead of B2B
supply, in his FORM GSTR- I, due to
which the said supply does not get
refected in FORM (3STR-2A of the
said regjstered person.

Where the supplier has filed FORM
GSTR-1 as well as ret llyn in FORM
GSTR-3B for a tax period, but he
has declared the supply with wrong
GSTIN of the recipient in FORM
GSTR-1

b.

Cs

4. The proper o#icer shall first seek the details fom the registered person regarding all the invoices on which
ITC has been waited by the registered person in his FORM GSTR 3B but which are not reflecting in his FORM

GSTR2A. He shall then ascertain jaWlment of the following conditions of Section 16 of CGST Act in respect of
the input tax credit waited on such invoices by the said registered person.

i) that he is in possession of a tax invoice or debit note issued by the supplier or such other toe paying
documents ,

a) that he has received the goods or services or both;

M) that he has made payment for the amot,int towards the value of supply, along with tax payable thereon, to the

supplier

Besides, the proper o#icer shall also check whether any reversal of input tax credit is required to be made in

accordance with section 17 or section 18 of CGST Act and also whether the said input tax credit has been

avaRedwittav! the time period spec fred %rIder sxb-section (4) of section 16 of CGST Act.

ClarifIcation

e

registered person in his yet%rn in FORM Gm-3B
and that available in FORM GSTR-2A may be handled
by following the procedure provided in para 4 below.

e

registered person in his return in FORM GSTR-3B
and that available in FORM GSTR-2A may be handled
by following the procedure provided in para 4 below

in such cases, the di#'ereyice in IFC claimed by the
registered person in his return in FORM (3STR-3B
and that available in FORM GSTR-2A may be handled
by following the proced%re provided in para 4 below

In such cases, the difference in ITC claimed by the
registered person in his return in FORM GSTR-3B
and that available in FORM GSTR-2A map be bandied
by following the procedure provided in para 4 below.
in addition, the proper officer of the actual
recipient shall intimate the concerned 3misdictionat tax
authority of the registered person, whose GSTIN
has been mentioned wrongly, that ITC on those
transactions is required to be disallowed, if claimed
by such recipients in their FORM GSTR-.3B.
However, allowance of ITC to the actual recipient shall
not depend on the completion of the action by the tax
autluriD of such registered person, whose GSTIN
has been meyttioned wrongly, and such action will be

'rrrsbted as an independent action
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4.IIn order to verify the condition of clause (c) of sub-section (2) of Section 16 of CGST Act that tax on the said

supply has been paid by the supplier, the following action may be taken by the proper o#icer :

4.1.1 in case, where difference between the iTC claimed in F©RM <}$%.3B and that available it,

FORM (;STR :ZA of the registered person in respect of a supplier for the said$nancial year exceed£

Rs S lakh, the proper of$cet shall ask the registered person to produce a certificate for the concerrrec

supplier from the Chartered Accountant (CA) or the C;ostAccomtaYii (CMA), certifying that suppEa

in respect of the said invoices of supplier have actually been made by the supplier to the said regislerec

person and the tax on such supplies has been paid by the said supplier in his yawn in FORM (;STR 3B

CertWcate issued by CA or CMA sItaR contain UDIN. UDnv of the cert#icate issued by CAs can be vw Viet

from ICAI website }tttps://udin.icai.org/search-udhland that issued by CIWAs can be verified from ICMA

website https://eicmaUn/udin/V©©UI)iN.aspx

4.1.2 in cases, where difference between the ITC claimed in FORM GSTR-3B and that available ii

FORM GSTR 2A of the registered person in respect of a supplier for the saidfmanciat year is upto Rs .

lakh, the proper officer shall ask the claimant to prod%ce a ceytifnate from the concerned supplier to the e#bc

that said supplies have actually been made by him to the said registered person and the tm on said supplies ha

been paid by the said supplier in his return in FORM GSTR 33.

4.2 However, it ntay be noted that for the period FY 2017-18, as per proviso to section 16(4)o/CGS

Act, the aforesaid relaxaHons shall not be applicable to the claim of ITC made in the FORM GSTR-3B reba

fIled after the due date of furnishing return for the month of September,2018 tM the due date of furnis}in

return for March,2019, if s%pp tier had not furnished details of the said supply in Us FORM GSTR-lb

the due date ofjuryashbIg FORM GSTR lf07 the month of March,2019.

5. It may also be noted that the clariflcaRons given hereunder are case speciPc and are applicable I

gTiT]e bona$de errors cowIwntted in reporting during FY 2017-18 and 2018-19' Fwdter' these Widehnes cn

{f,f$3=1q{#)$$catory in nature and may be applied as per the actual facts and cbc%mstanca of each case and shall n

§8X::";'I”.';=:,"ii:'..;„..„„„.„,,„„.,„;„„..„.„„„,„..,
’' ; a:/ 2017-lP and 2018-19 and not to the complied proc@dMg& #oweverl these MMMbns ' w jJj @Ply

those cases for FY 2017_18 and 2018-19 where any adjudication or appeal proceedings are still pending.

8(ii). In the instant case this case fdls under main content of this circular N

183/15/2022-GST, dated 27.12.2022 (Sr. No. D) and clause no. 4.1.1. As per Sr. No. D

the said circular dated 27.12.20222 Where are supplier has filed FORM GSTR-1 as well :

return in FORM. (..JSTR_3B for a tax period2 but he has declared the supply with wror

(.JSTIN of the recipient in FORM (,STR_ 1. In such cases, the difference in ITC claim'

by the regjstered person in his return in FORM GSTR-3B and that available in FOR

GSTR-2A may be handled by following the procedure provIded in para 4 as mentlon
above

8(iii). While going through the facts of the case and written submissions made by t

a_ppeUajl.t it is observed that the ddference tn ITC avalable mld availed is due the reas

that some of their suppRer had inadvertently, conunitted mistake in their GSTR-1

repol.dmg the invoice pertaining to Appellult’s Gujarat location to Appellant's Bihar GSI
in c,STR 1 due to wrong punching of GSTIN bY the supplier in GSTR-l' FuTther, t
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appellant submitted that as regard excess availment of ITC they have complied with all the

conditions prescribed by the law for availment of ITC and have already submitted copies of

invoice issued for supply of goods to Appellant's Gujarat's (ISTIN; Copy of (3STR I of the

supplier showing the above invoices being reported in Appellant's Bihar GSTIN; Copy of

(3STR 2A of the Appellant's Bihar GSTIN showing the invoice; a comparison summary of

supplier's C;STR 1 vs C>STR3B showing payment of full GST liability and CA's certificate

cerWng payment of GST on the invoice. In the instant case, a certificate from Chartered

Accountant certi&ing payment of GST on the invoice to the eaect that supplies have

actually been made by them to tha appellant and the tax on said supplies has been paid by

the said supplier in his return in FORM GSTR 3B, is sufficient in the said case.

gb

iD
+

I

I

9+ in view of the above, it is observed that the appellant have submitted the proper

documents during Bling of APL 01 form in this office. Hence, the impugned order

disallowing the demand of Input Tax Credit (ITC) amounting to Rs. 4,82,632/- alongwith

interest and penalty of Rs. 64,323/-, by the adjudicating authority under Sec,don 73(1)

needs to be set-aside, in terms of Circular No.183/ 15/2022-GST dated 27. 12.2022.

IO. In view of above discussions, I allow the appeal of the "Appellant" to the above extent,

with a direction to submit all the relevant documents/submission before the adjudicating

authority for veriacation of the facts, who shall vert& the facts as directed above uld may

also take up the matter with concerned jurisdictional officer as provided under point (c) of

Circular No. 183/ 15/2022-GST dated 27. 12.2022 .

wftqq3fnagf4tv{wftv6rfMuwavTft#&f#nvrm8 1
The appeal filed by the appellant stands disposed of in above terms.

(Adesh
Joint Commissioner (Appeals)

Date:tq .01.2024
Attested

4{\”P
(Sandheer Kulnar)
Superintendent (Appeals)

BY R.P.A.D.

M/s. Continental Engines Private Limited,
1513, Nandan Society, Motipura,
Himmatnagar, Sabarkantha,
Gujarat-38300 1 .

To

Copy to:
1 . The Principal Chief Commissioner of Central Tuc, /Ulmedabad Zone.
2. The Commissioner, CGST & C. Excise, Appeals, Ahmedabad.
3 . The Commissioner, Central GST & C.Ex, Gandhinagar CommissionerMe.
4. The Dy. / Assistant Commissioner(RRA), CGST & C.Ex, Gandhinagar Commissionerate
5. The DY. / Assistant Commissioner, CGST & C.Ex, Division-Himmatnagar, Gandhinagar.
6. The Superintendent, C(3ST & C.Ex, Range-1, Division-HiInmatnagar, Gandhinagar.
7. The Superintendent (Systems), CGST Appeals, Ahmedabad, for publication of the OIA on
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